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PROCEDURAL HISTORY AND STATEMENT OF FACTS1
The Township of South Brunswick (Township) received first round substantive
certification from the Council of Affordable Housing (COAH) on August 3, 1987 and second
round substantive certification from COAH on February 4, 1998, which was extended by COAH
on January 7, 2004.

The Township petitioned for third round substantive certification on

December 16, 2005, under COAH’s original third round rules and subsequently filed an
amended third round petition for substantive certification on December 31, 2008. (Sears certif.,
para. 3-5).
As a result of the invalidation by the New Jersey Supreme Court of COAH’s Third
Round regulations in In Re Adoption of N.J.A.C. 5:96 and 5:97 by N.J. Council on Affordable
Housing, 215 N.J. 578 (2013), COAH was directed to adopt revised Third Round regulations.
When it failed to do so, the Supreme Court determined in In Re Adoption of N.J.A.C. 5:96 and
5:97 by N.J. Council on Affordable Housing, 221 N.J. 1 (2015) (Mount Laurel IV), that COAH
is not capable of functioning as intended by the Fair Housing Act (FHA), and thus municipalities
must submit to judicial review for a determination of their compliance with the constitutional
obligation to provide for opportunities for the development of low and moderate income housing.
Id. at 25-26. In this regard, municipalities were permitted to file a Declaratory Judgment Action
seeking an Order for temporary immunity from ―builder’s remedy‖ lawsuits as well as entry of a
Judgment of Compliance and Order of Repose, protecting them from such suits. Id. at 5.
On July 1, 2015, the Township filed a Declaratory Judgment Action in Middlesex County
in compliance with the Court’s direction in Mount Laurel IV. (Sears certif., para. 6). On July 31,
2015, the Middlesex County trial court entered various orders granting intervention to certain

1

The Procedural History and Statement of Facts are combined for the convenience of the Court since they are
inextricably intertwined.
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interested parties as well as Fair Share Housing Center (FSHC). On that same date, the court
also entered an Order granting an initial five-month period of immunity to the Township, nunc
pro tunc, from the filing date of the complaint through and until December 2, 2015 (SBa 1-2)2.
The court further ordered that, ―upon further application of the Township and on notice to all
interested parties, [the Township could seek to] extend the initial immunity period past
December 2, 2015, for such additional time as the court deems warranted and reasonable.‖ Id.
One of the critical issues to be determined in all pending Mount Laurel matters was
whether and to what extent municipalities have an obligation to produce affordable housing for
the period 1999 – 2015 (referred to as the ―Gap Period‖). On October 5, 2015, the Middlesex
County trial court issued a written opinion, finding that ―the accumulated need that developed
during the Gap Period must be included as a component of a municipality’s affordable housing
obligation.‖ In Re Monroe Township, ___ N.J. Super. ___ (Law Div. 2015) (decided October 5,
2015; approved for publication February 12, 2016) (Aa 29-45).3 This ruling was made without
the benefit of any expert reports or testimony, but rather on motion made by several parties for ―a
declaration that their respective fair share numbers should be capped at 1000 units in accordance
with the [FHA] and with existing regulations of [COAH].‖ Id.
On December 30, 2015, Econsult Solutions, Inc., (Econsult) issued a report on behalf of a
consortium of 284 New Jersey municipalities which, among other things, found that there was no
Gap Period obligation (Aa 1153-1338). In a subsequent report dated February 8, 2016, that
specifically addressed this issue, Econsult found that any affordable housing need that was not
already met during the Gap Period would be captured in the calculation of the Present Need. (Aa
1552-1584). Thus, there is no housing need remaining from the Gap Period that has not already

2
3

SBa – Refers to Appendix of Movant South Brunswick Township.
Aa – Refers to Appendix of Movant Barnegat Township.
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been addressed.
Despite this expert opinion, and without the benefit of any testimony whatsoever, the
Middlesex County trial court maintained that a failure of any municipality to plan to meet the
Gap Period obligation was deemed to be ―acting in bad faith.‖ Moreover, if any municipality
even attempted to rely upon the expert opinion of Econsult, that in and of itself would be
considered an act of bad faith. Such a municipality would be in jeopardy of having its temporary
immunity revoked, subjecting it to builder’s remedy lawsuits. (See T8-1 to 15).4
On February 18, 2016, the Ocean County trial court issued a written opinion on the
existence of a Gap Period, finding that
there exists a rational methodology to calculate and determine the affordable housing
need which arose during the ―gap period‖ of 1999 to 2015. The court finds municipalities
are constitutionally mandated to address this obligation. This ―gap period‖ need is to be
calculated as a separate and discrete component of a municipality’s fair share obligation.
This component together with a municipality’s unmet prior round obligations 1987 to
1999 and its present need and prospective need shall comprise its ―fair share‖ affordable
housing obligation for the third housing cycle. (Aa 3)
On the same day (February 18, 2016), the Township submitted a draft preliminary plan to
the Middlesex County trial court. The plan presented two alternatives: (1) addressing the
calculated obligation following the Econsult (no Gap Period) conclusions; and (2) addressing the
calculated obligation that included a Gap Period (SBa 3-5). Although the Township’s draft plan
included a means to address any Gap Period obligation, the Middlesex County trial court
determined that the Township had acted in ―bad faith‖ and thereafter stripped the Township of
temporary immunity (SBa 6-8). The effective date of the ruling was stayed for sixty (60) days to
give the Township one last opportunity to present a plan that was satisfactory to the Middlesex
County trial court.

4

Refers to Transcript of Proceeding before the Middlesex County trial court dated February 19, 2016.
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On March 9, 2016, Barnegat Township filed a Motion for Leave to Appeal from the
February 18, 2016, order of the Ocean County trial court.

4

LEGAL ARGUMENT
POINT I
THE TOWNSHIP OF SOUTH BRUNSWICK SHOULD BE GRANTED LEAVE TO
APPEAR AS AMICUS CURIAE, NUNC PRO TUNC
N. J. Court Rule 1:13-9 governs applications for leave to participate as amicus curiae.
The rule states, in pertinent part, that
(a) An application for leave to appear as amicus curiae in any court shall be made by
motion in the cause stating with specificity the identity of the applicant, the issue
intended to be addressed, the nature of the public interest therein and the nature of the
applicant's special interest, involvement or expertise in respect thereof. The court shall
grant the motion if it is satisfied under all the circumstances that the motion is timely, the
applicant's participation will assist in the resolution of an issue of public importance, and
no party to the litigation will be unduly prejudiced thereby.
The rule has been construed to establish ―a liberal standard for permitting amicus appearances.‖
Pfizer v. Director, Div. of Taxation, 23 N.J. Tax 421, 424 (Tax Ct. 2007). See also Taxpayers
Assn. of Weymouth Tp. v. Weymouth Tp., 80 N.J. 6, 17 (1976); In re State ex rel. Essex Cty.,
427 N.J. Super. 1, 5 (Law Div. 2012).
A motion for leave to appear as amicus curiae in the Appellate Division ―shall be
accompanied by the proposed amicus curiae brief and shall be filed on or before the day when
the last brief is due from any party.‖ R. 1:13-9(c). The date the last brief was to be filed by any
party in the instant matter was March 21, 2016. This motion for leave to participate as amicus
curiae is filed within days of that date, and seeks leave to participate nunc pro tunc. Motions for
leave to participate nunc pro tunc may be granted where an important public issue is presented,
In Re Christie’s Appointment, 436 N.J. Super. 575, 585 (App. Div. 2014); Gill v. Dept. of
Banking, 404 N.J. Super. 1, 8 (App. Div. 2008), or in order to permit the appellate court to
resolve all issues. Potomac Aviation v. Port Authority, 413 N.J. Super. 212, 222 (App. Div.
2010).
5

The Township has a strong interest in having its voice heard in the pending Motion for
Leave to Appeal filed by Barnegat Township. The issue intended to be addressed on appeal –
whether and to what extent municipalities must satisfy an affordable housing obligation
attributable to the Gap Period --- is vitally important to determining the Township’s
constitutional obligation to provide for low and moderate income housing. If there is a Gap
Period that must be addressed by the Township, the Township’s obligation, as calculated by
FSHC’s expert, is over 3,000 affordable housing units (See Aa 822-865). On the other hand, if
there is no Gap Period obligation, the Township’s obligation, as calculated by Econsult, is 215
affordable housing units (See Aa 1153-1338). Clearly, this represents a huge difference in what
the Township’s obligation is for the Third Round and what it must do to comply with its
constitutional obligation. Given that the standard set-aside for inclusionary developments is 20%,
this means that the Township’s Third Round Plan must provide for either 1,075 total units of
housing (if there is no Gap Period obligation) or it must provide for over 15,000 total units of
housing (if there is a Gap Period obligation). The impact to the public by these vastly different
scenarios cannot be overstated. Clearly the Township, its residents and the public in general that
live, work and recreate in South Brunswick, all have a significant interest in the determination of
the Gap Period issue. If a Gap Period obligation applies, this could irrevocably alter the
character and quality of life in South Brunswick.
The Township has been involved in producing and managing affordable housing for 30
years. It received first round substantive certification from COAH on August 3, 1987 and second
round substantive certification from COAH on February 4, 1998, which was extended by COAH
on January 7, 2004. The Township petitioned for third round substantive certification on
December 16, 2005, under COAH’s original third round rules and subsequently filed an
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amended third round petition for substantive certification on December 31, 2008. (Sears certif.,
para. 3-5). Its Declaratory Judgment action was timely filed on July 1, 2015, pursuant to the
Supreme Court’s direction in Mount Laurel IV. (Sears certif., para. 6). Counsel for the
Township also participated extensively in the motions and arguments before the Middlesex
County trial court on the Gap Period issues, and was characterized as the ―lead counsel‖ for the
municipalities in such proceedings (See SBa 10).
Aside from its technical compliance and expertise in affordable housing, the Township
currently manages, monitors and/or maintains almost 700 affordable housing units as part of its
ongoing, well established in-house affordable housing program. (Sears certif., para. 8). Its
expertise in affordable housing was previously recognized by the Appellate Division when it was
granted leave to intervene in In re Failure of the Council on Affordable Housing To Adopt Trust
Fund Commitment Regulations, 440 N.J. Super 220 (App. Div. 2015), a decision from this Court
which prohibited the State and COAH from seizing municipal trust fund money so that those
funds would be available to municipalities for use in actually producing affordable housing.
Accordingly, this Court should grant leave to the Township of South Brunswick to appear
as amicus curiae, nunc pro tunc. There is a clear public interest in determining whether and to
what extent the Township must address any obligation arising from the Gap Period, especially
given the significant impact such a determination will have upon not only the Township but
virtually every municipality in New Jersey. The Township’s interest in the outcome of this
issue, its 30-year history of actually producing affordable housing, and its recognized expertise
in the field, assure that its participation in this matter will assist in the resolution of this issue of
great public importance. Its participation will not delay the proceedings or result in any undue
prejudice to any of the litigants.

7

POINT II
THIS COURT SHOULD DETERMINE THAT THERE IS NO OBLIGATION ARISING
FROM THE GAP PERIOD OR, IN THE ALTERNATIVE, THAT SUCH OBLIGATION
HAS BEEN ADDRESSED IN THE PRESENT NEED CALCULATION

The Township supports and incorporates herein by reference the arguments set forth in
the Brief filed by Plaintiff/Movant Township of Barnegat in support of its Motion for Leave to
Appeal dated March 9, 2016. The arguments set forth therein are thorough and legally sound.
They set forth in detail the concerns of not only Barnegat Township but also South Brunswick as
well as every other municipality in the State of New Jersey. As a supplement to those arguments,
the Township herein sets forth additional arguments which highlight the precarious position
municipalities are in given the two trial level opinions rendered on the issue of the Gap Period.
A. No Obligation Arises from the Gap Period
The Barnegat Township brief sets forth in detail how the Ocean County trial court
handled its consideration of the Gap Period issues, pointing out the flaws in the court’s analysis.
The Middlesex County trial court performed its analysis of the Gap Period obligation in the
context of reviewing the applicability of the 1,000 unit cap in the Third Round. Contrary to the
Ocean County trial court, which found that the 1,000 unit cap applied to the aggregate of the
Gap, Present and Prospective periods (See Aa 3), the Middlesex County trial court found that the
1,000 unit cap applied to discrete, 10-year periods of time. Since, in the Middlesex County trial
court’s view, the Third Round period encompasses 26 years (1999 – 2025), this results in three
(3) separate ―cap‖ periods, which could subject a municipality to potentially a 3,000 unit Third
Round obligation (See Aa 42). It is clear that this was never intended.
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N.J.S.A. 52:27D-307(e) states, in pertinent part:
No municipality shall be required to address a fair share of housing units
affordable to households with a gross household income of less than 80% of the
median gross household income beyond 1,000 units within ten years from the
grant of substantive certification, unless it is demonstrated, following objection by
an interested party and an evidentiary hearing, based upon the facts and
circumstances of the affected municipality that it is likely that the municipality
through its zoning powers could create a realistic opportunity for more than 1,000
low and moderate income units within that ten-year period. For the purposes of
this section, the facts and circumstances which shall determine whether a
municipality's fair share shall exceed 1,000 units, as provided above, shall be a
finding that the municipality has issued more than 5,000 certificates of occupancy
for residential units in the ten-year period preceding the petition for substantive
certification in connection with which the objection was filed.

The Second Round regulations adopted by COAH similarly state at N.J.A.C. 5:93-14.1:
No municipality shall be required to address a fair share beyond 1,000 units
within six years from the grant of substantive certification, unless it is
demonstrated, following an objection and an evidentiary hearing, based upon the
facts and circumstances of the affected municipality that it is likely that the
municipality through its zoning powers could create a realistic opportunity for
more than 1,000 low and moderate income units within the six year period. The
facts and circumstances which shall determine whether a municipality’s fair share
shall exceed 1,000 units shall be a finding that the municipality has issued more
than 5,000 certificates of occupancy for residential units in the six year period
preceding the petition for substantive certification.

Thus, both the Legislature in the FHA, and COAH through its Second Round adopted regulatory
scheme, recognized that no municipality can be required to provide for more than 1,000 low and
moderate income units for a certain period of time following the grant of substantive
certification. Under the regulations, that period of time was initially set at 6 years however this
was amended to coincide with the subsequently adopted changes to the FHA, which established
that period of time as 10 years (See Aa 35).
Both the statute and the regulation granting municipalities a 1,000 unit cap agree that the
time period for applying the 1,000 unit cap is to be measured ―from the grant of substantive
9

certification.‖ N.J.S.A. 52:27D-307(e); N.J.A.C. 5:93-14.1. Clearly the Legislature and COAH
contemplated that a municipality’s approved, certified plan would be limited to no more than
1,000 units over the subsequent 10 year period. Implementing such a cap was designed to
prevent the imposition of an unrealistic, unachievable and impractical obligation upon a
municipality. (See Aa 101-606).
Indeed, the 1,000 unit cap in the FHA and in the COAH regulations was adopted in part
to address the Supreme Court’s concern in So. Burlington Cty. N.A.A.C.P. v. Tp. of Mount
Laurel, 92 N.J. 158 (1983) (Mt. Laurel II) that a judicially-imposed remedy to affordable housing
could result in the ―construction of lower income housing in such quantity as would radically
transform the municipality overnight.‖ Id. at 219. Since the Mt. Laurel doctrine was never
intended to ―sweep away all land use restrictions or leave our open spaces and natural resources
prey to speculators,‖ id., the Court encouraged the Legislature to adopt legislative remedies,
which it did in the form of the FHA. See In Re Application of Township of Jackson, 350 N.J.
Super. 369, 372-373 (App. Div. 2002).
During the course of considering the issue of the Gap Period and the applicability of the
1,000 unit cap, the Middlesex County trial court was presented with a letter dated December 13,
1999, from the then Executive Director of COAH, Shirley M. Bishop, to the Hon. Susan Bass
Levin, Mayor of Cherry Hill Township at the time. In it, COAH explained its interpretation of
the 1,000-unit limitation (SBa 12-15). As is clear from the letter, COAH’s position was that the
1,000-unit cap ―applies during the six-year delivery period for affordable housing subsequent to
certification, not to the calculation period.‖ (emphasis in original). The letter referred Mayor
Bass Levin to an excerpt from COAH’s expert report, which was attached to the letter. COAH’s
expert, Dr. Robert W. Burchell, consultant to COAH, explained that:

10

The concept behind the 1,000-unit cap is that delivery of more than 1,000 units of
combined present and prospective affordable housing need during a six-year
period would be injurious to a community, radically changing its economic
composition. It is intended that the 1,000-unit cap will apply during a six-year
delivery period, not a twelve-year calculation period. The current delivery period
for all obligations is 1993 to 1999. During that period, regardless of the scale of
numbers calculated, the maximum affordable housing need to be addressed in a
community cannot exceed 1,000 units. (emphasis in original). Id.

Without question, the Legislature and COAH both intended to limit a municipal obligation to
1,000 units over the 10 year period after substantive certification is granted.
By recognizing a Gap Period, and requiring municipalities to satisfy a Gap Period
obligation, both the Ocean County and Middlesex County trial courts have subjected
municipalities to an obligation that covers not the next 10 years, but rather the next 10 years plus
the prior 16 years, for a total of 26 years. Although the Ocean County trial court’s opinion
aggregates all obligations from the Gap, Present and Prospective periods, and then applies the
1,000 unit cap (See Aa 3) (a ruling which, at least in this respect, is consistent with the FHA), the
Middlesex County trial court departs from the FHA and applies three separate 10-year ―cap
periods,‖ potentially resulting in a 3,000 unit cap (See Aa 42).
The two trial court opinions also differ dramatically as to how the deal with any excess
obligation that is above the cap. The Ocean County trial court would eliminate any excess
obligation above the cap (See Aa 27), while the Middlesex County trial court does not eliminate
the excess. Rather, the excess is carried forward into subsequent ten year periods (See Aa 43-44).
Thus, the Ocean County trial court and the Middlesex County trial court treat the Gap
Period and application of the 1,000 unit cap very differently. Moreover, although the Middlesex
County trial court establishes a ―cap,‖ the carry-forward provision of the court’s decision takes
the cap away. This is clearly contrary to the plain reading of the FHA and COAH’s regulations,

11

which unambiguously state that municipalities are entitled to a cap of 1,000 total units for ten
years, beginning on the date of substantive certification. The ten year calculation period was
never intended to begin on the date the Third Round began, in an attempt to recapture prior
years, but rather, it was clearly intended to begin on the date when substantive certification is
granted. Factoring into the total obligation an amount for the Gap Period is not authorized by the
Legislative or regulatory scheme. Thus, inclusion of an obligation for any such period is contrary
to the FHA and without basis.
By recognizing a Gap Period and applying potentially a 3,000 unit cap for the Third
Round, the trial courts are being unduly punitive, resulting in the punishment of municipalities,
contrary to the clear direction of the N.J. Supreme Court. In Mt. Laurel IV, the N. J. Supreme
Court emphasized that trial courts were to (1) follow the FHA processes "as closely as possible,"
and (2) provide municipalities "like treatment to that which was afforded by the FHA." Mt.
Laurel IV, supra., at 6, 27. The Supreme Court’s goal was ―….to have [trial] courts provide a
substitute for the substantive certification process that COAH would have provided for towns
that had sought its protective jurisdiction.‖ Id. at 23-24. Of paramount importance to the
Supreme Court was that ―the process established is not intended to punish the towns represented
before this Court, or those that are not represented but which are also in a position of unfortunate
uncertainty due to COAH’s failure to maintain the viability of the administrative remedy.‖ Id. at
31. Thus, in analyzing the issues presented for review, the trial courts were required to follow the
FHA ―as closely as possible,‖ being ever mindful of the Supreme Court’s desire not to ―punish‖
municipalities but rather to seek ways in which ―towns can demonstrate their constitutional
compliance.‖ Id. at 31-32. Contrary to this clear mandate, both the Ocean County and Middlesex
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County trial courts have departed from the processes set forth in the FHA and created new
obligations for municipalities that were never authorized or intended.
If the trial courts’ determination that a Gap Period obligation exists is allowed to stand,
this will be devastating to the Township and all similarly situated municipalities. In a municipal
plan that relies solely on inclusionary development to satisfy its obligation, this would mean that
the municipality would have to provide for 15,000 new units of housing (assuming a
presumptive 20% set-aside) over the next 10 years in order to produce 3,000 units of affordable
housing. Such a result would be crushing, and would clearly punish the municipality. The entire
nature and character of a municipality would be changed completely as these new homes were
built. The impact to the infrastructure would be overwhelming and the strain on already scarce
municipal resources would be too much to bear. Assuming a modest 2-3 people per household,
the population of the municipality would increase by 30,000 – 45,000 people. No town could
possibly sustain such a drastic change, brought on by unfettered, unreasonable and uncontrolled
growth. The ―radical transformation of a municipality overnight‖ that the Supreme Court warned
against in Mt. Laurel II, and the very type of exploding growth that the Legislature and COAH
sought to prevent, would become a reality. This court should not sanction such punishment upon
municipalities or the citizens of this State.
It is also apparent that the Ocean County and Middlesex County trial courts have reached
divergent, conflicting conclusions on application of the 1,000 unit cap to the Gap Period. This
leads to confusing and unpredictable results for municipalities, dependent entirely upon where
they happen to be located. This is completely contrary to one of the main purposes of the FHA,
which was specifically intended to provide for ―a comprehensive planning and implementation
response to [the] constitutional obligation‖ for affordable housing. N.J.S.A. 52:27D-302(c). This
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Court must address this confusing issue and resolve the conflicting opinions of these two trial
level courts.
It is now well recognized that municipal efforts to obtain substantive certification over
the last 16 years have been frustrated by COAH’s inability and/or unwillingness to adopt valid
Third Round regulations. As the Supreme Court in Mt. Laurel IV stated:
COAH has had fifteen years to adopt Third Round Rules as it is required to do in
accordance with its statutory mission. It has been under several orders of the
Appellate Division and this Court directing it to adopt Third Round Rules using a
known methodology by specific deadlines. It has not done so.…….COAH is
noncompliant with this Court’s orders and underlying September 2013 decision.
COAH has failed to respond (1) to the requirements of the last in the series of
judicial orders entered against it and (2) to its statutory duties that directly affect
the fulfillment of constitutional obligations. Mt. Laurel IV, supra., at 21.

Given the lack of valid Third Round regulations, resulting in the inability of most towns to
obtain substantive certification from COAH through no fault of their own, it would truly be a
punitive exercise to force municipalities to develop in 10 years’ time what it is alleged they
would have been required to do in 26 years, if only COAH had functioned as it was intended.
This court should not visit the punishment rightly due COAH upon individual municipalities,
many of which sought desperately to meet their constitutional obligation for the Third Round but
were frustrated by COAH’s failure to act.
By recognizing an obligation applicable to the Gap Period, and requiring municipalities
to meet that obligation as part of the Third Round obligation, the trial courts in both Ocean and
Middlesex Counties are doing just that—punishing municipalities for COAH’s failures. Indeed,
in the Township’s case, the Middlesex County trial court made abundantly clear that the
Township would be punished with a finding of bad faith if the Township even attempted to rely
upon the Econsult conclusion that there was no Gap Period obligation (T8-1 to 15). Before any
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further punitive measures are leveled against the Township or any other municipality, this Court
should determine if in fact any such Gap Period obligation actually exists. Given the clear
language in the FHA and COAH regulations, this Court should find that there is no Gap Period
obligation.

B. If There is a Municipal Obligation that Arises from the Gap Period, that Obligation has
been Addressed in the Present Need Calculation

Even if it can be said that there is an obligation that arises from the Gap Period, that
obligation has been addressed in the Present Need calculation, and should not be counted twice.
In its report dated February 8, 2016, submitted to the Ocean County trial court for consideration,
Econsult made clear that:
The premise of the [Econsult] analysis is that the object is to determine the Present Need
and Prospective Need as accurately as possible. [Econsult]’s December 8th expert
submission and New Jersey Affordable Housing Need and Obligation report set forth a
consistent analysis as to why the calculation and addition of housing need emerging from
the gap period to current affordable housing obligations is inappropriate. Those
principles, stated simply, are as follows:





The Prospective Need period covers ten years, is forward-facing, and relates to
affordable housing need attributable to likely development and growth;
Present Need represents all currently identifiable affordable housing need, and by
design and by definition incorporates all prior population, household and housing
characteristics;
Present Need and Prospective Need comprise all affordable housing need under
the FHA framework. Therefore, no legally assigned obligation nor identifiable
current affordable housing need arises from the gap period; and
Attempts to calculate housing ―need‖ from that time period based on the
retrospective application of a Prospective Need methodology do not accurately
describe housing need as of today (Aa 1554).

In other words, Econsult logically concluded that any need that existed for the period 1999-2015
falls into one of two categories:
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1) A low and moderate income household that needed affordable housing during the
Gap Period, but has since obtained adequate housing, no longer represents a ―need‖
that must be counted in the Third Round; or
2) A low and moderate income household that needed affordable housing during the
Gap Period, and has still not obtained adequate housing, represents a portion of the
Present Need component of the Third Round, and as such, is already counted in that
category.

Accordingly, any Gap Period obligation that may have existed during 1999-2015, if it still
remains unfulfilled today, is adequately accounted for and factored into the Present Need
component of a municipality’s Third Round obligation. As such, it should not also be counted as
part of any Gap Period. Conversely, any Gap Period obligation that may have existed during
1999-2015, but has been satisfied as of today, should not be counted at all. As a result, no
separate Gap Period obligation need be calculated or imposed, since it has already been
accounted for in the Present Need.
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CONCLUSION
For the foregoing reasons, this Court should grant leave to the Township of South
Brunswick to participate in this matter as amicus curiae, nunc pro tunc; grant the motion for
leave to appeal filed by Barnegat Township; and thereafter determine that there is no Gap Period
obligation that must be satisfied by municipalities in the Third Round. Such a result is consistent
with the plain meaning of the FHA and COAH’s Second Round regulations, as well as the
Legislative and Judicial intent behind implementation of the 1,000-unit cap. In the alternative, if
this Court determines that there is an obligation that arises from the Gap Period, this Court
should find that any such obligation that remains unsatisfied has been addressed in the Present
Need calculation, and should not be counted twice.

Respectfully Submitted,

TOWNSHIP OF SOUTH BRUNSWICK

Date: March 23, 2016

By:_____________________________
Donald J. Sears, Esq.
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